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INTERFERENCE WITH PROSPECTIVE GAIN: MUST
THERE BE A CONTRACT?
This Comment examines the nature of the relationship required to
establish a cause of action for interference with prospective eco-
nomic gain. This area of law has seen a remarkable increase in the
number of cases being litigated. Jurisdictions have reached differ-
ing conclusions with respect to the importance of the existence of
an enforceable contract as a basis for the establishment of liabil-
ity. Illustrative of this conflict are the approaches adopted in Cali-
fornia and New York. This Comment will briefly discuss the his-
tory behind this cause of action, as well as look at possible
explanations for the differing viewpoints. The positions taken by
California and New York will be explained and contrasted. The
Comment will conclude with an evaluation of these viewpoints and
conclude that the California approach, where liability is not de-
pendent on the existence of a contract, is better suited to the mod-
ern commercial setting.
INTRODUCTION
Litigation based on interference with prospective economic advan-
tage has increased in recent years.1 Despite this increase, courts con-
tinue to perceive this area of law as one which is still developing, the
principles of which remain vague.2 A typical case involves a third
party who intentionally acts to interfere with a potential or actual
relationship between two or more persons which would have resulted
in economic gain. Liability has been found in a wide variety of situa-
tions. This can be attributed to the fact that many different market
interactions give rise to this tort.'
1. See, e.g., Lowell v. Mother's Cake & Cookie Co., 79 Cal. App. 3d 13, 144
Cal. Rptr. 664 (1978); Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah
1982).
2. Institute of Veterinary Pathology, Inc. v. California Health Laboratories,
Inc., 116 Cal. App. 3d 111, 172 Cal. Rptr. 74 (1981).
3. Rickel v. Schwinn Bicycle Co., 144 Cal. App. 3d 648, 192 Cal. Rptr. 732
(1983). See, e.g., Buckaloo v. Johnson, 14 Cal. 3d 815, 537 P.2d 865, 122 Cal. Rptr. 745
(1975) (defendant appropriated a commission in a real estate transaction after arranging
to remove a prior agent); Institute of Veterinary Pathology, Inc. v. California Health
Laboratories, Inc., 116 Cal. App. 3d 111, 172 Cal. Rptr. 74 (1981) (defendant plotted to
disassociate from its joint venturer and usurp the latter's business after rendering it una-
ble to compete); Lowell v. Mother's Cake & Cookie Co., 79 Cal. App. 3d 13, 144 Cal.
Rptr. 664 (1978) (defendant bought plaintiffs business after depressing its value by tell-
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Courts in various jurisdictions, sometimes even those within a sin-
gle jurisdiction, 4 take opposing views regarding intentional interfer-
ence with prospective economic advantage. Jurisdictions differ sub-
stantially with respect to the kind of relationship considered
sufficient to serve as a basis for a claim as well as the nature of the
interest which this cause of action protects.5 This Comment exam-
ines the interests which should be protected by this developing tort
theory through a comparison and evaluation of how two states, New
York and California, have viewed the problem.
Recently, the New York Court of Appeals set forth rather strin-
gent requirements for recovery absent an enforceable contract.' The
court placed strong emphasis on protecting society's interest in com-
petition.' Furthermore, the court held that the presence of a con-
tract, rather than mere expectation, was the most significant factor
in determining what type of acts would support a tort cause of
action."
In contrast, California courts have consistently held that liability
is not dependent on the existence of a contract. Instead these courts
seek to protect the relationship developed between parties irrespec-
tive of the enforceability or existence of an underlying agreement.9
EXPLANATIONS FOR CONTRASTING VIEWS
At least two explanations may be found for the opposing view-
points of New York and California. First, this contrast is explained
by the fact that intentional interference is a tort cause of action
which arises in a commercial setting. Commercial activities, how-
ever, are usually considered to be governed by contract law.
Generally, the fundamental difference between tort and contract
ing prospective purchasers that defendant would cancel contracts with the business if
sold).
4. Guard-Life Corp. v. S. Parker Hardware Mfg. Corp., 50 N.Y.2d 183, 190,
406 N.E.2d 445, 448 (1980).
5. See generally Perlman, Interference With Contract and Other Economic Ex-
pectancies: A Clash of Tort and Contract Doctrine, 49 U. CHi. L. REv. 61 (1982).
6. Guard-Life Corp. v. S. Parker Hardware Mfg. Corp., 50 N.Y.2d 183, 406
N.E.2d 445 (1980).
7. Id. at 190, 406 N.E.2d at 448.
8. In discussing this aspect of the tort, the New York Court of Appeals stated:
The distinction ... reflects a recognition of the difference in the two situations
in the relationship of the parties and in the substance and quality of their result-
ing interests; greater protection is accorded an interest in an existing contract
(as to which respect for individual contract rights outweighs the public benefit
to be derived from unfettered competition) than to the less substantive, more
speculative interests in a prospective relationship (as to which liability will be
imposed only on proof of more culpable conduct on the part of the interferer).
Id. at 191, 406 N.E.2d at 449.
9. Buckaloo v. Johnson, 14 Cal. 3d 815, 537 P.2d 865, 122 Cal. Rptr. 745
(1975).
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lies in the nature of the rights protected. Contract duties arise out of
voluntarily assumed obligations between the parties.10 The contract
not only creates obligations; it limits them as well. This is often de-
scribed as risk allocation." Damages under contract law are in-
tended to compensate the injured party but are limited by the expec-
tation interest created within the contract. 2
Tort law, on the other hand, is based on duties imposed by society.
These duties are based primarily upon social policy, not necessarily
upon the will or intent of the parties.'3 They are designed to protect
an individual's interest in freedom from various types of harm.
An expansive gray area exists where tort and contract law overlap,
where contractual obligations and tort based duties arise concur-
rently. 4 Modern products liability cases illustrate this overlap. In-
tentional interference cases also arise in this gray area where tort
law is applied to protect a private relationship intended to produce
an economic advantage.
As noted above, although the contract aspects involved are impor-
tant, claims for interference with prospective advantage, or for inter-
ference with contract, are tort theories of recovery. 15 Regardless of
the value which an individual jurisdiction places on the underlying
relationship, it is generally agreed that the actionable wrong lies in
the inducement to break the contract or to sever the relationship.' 6
Specifically, the principle upon which this tort rests has been stated
by one court as "[e]veryone has the right to establish and conduct a
lawful business and is entitled to the protection of organized society,
through its courts, whenever that right is unlawfully invaded.'
' 7
Secondly, the conceptual difference between intentional interfer-
ence and more traditional intentional torts such as battery, conver-
sion, or defamation also helps to explain the opposing viewpoints.
With traditional intentional torts, the act is usually considered
10. A. CORBIN, CORBIN ON CONTRACTS § 1 (1952).
11. Id. § 598 (1952).
12. S. CALAMARI & S. PERILLO, CONTRACTS § 14-1 (2d ed. 1977).
13. W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 92 (4th ed. 1971).
14. See generally Bridge, The Overlap of Tort and Contract, 27 McGILL L. J.
873 (1982); Note, Contractual Relations: When Are They Also a Tort?, 28 BAYLOR L.
REV. 687 (1976).
15. Buckaloo v. Johnson, 14 Cal. 3d 815, 537 P.2d 865, 122 Cal. Rptr. 745
(1975); S.C. Posner Co. v. Johnson, 223 N.Y. 325, 119 N.E. 573 (1918).
16. See, e.g., Zimmerman v. Bank of America, 191 Cal. App. 2d 55, 57, 12 Cal.
Rptr. 319, 321 (1961); Guard-Life Corp. v. Parker Hardware Mfg. Corp., 50 N.Y.2d
183, 190, 406 N.E.2d 445, 448 (1980).
17. Buxbom v. Smith, 23 Cal. 2d 535, 145 P.2d 305 (1941).
wrongful in itself. Society has determined that acts such as striking
others, taking their property, or defaming their reputation are unac-
ceptable forms of behavior.
18
With respect to an intentional interference claim, the action gen-
erally arises due to a competitive act in the marketplace which
causes one person an economic loss. In our economy, competitive
acts are often encouraged and rarely considered to be wrongful in
and of themselves. Usually, courts see a need to balance the protec-
tion of one party's interest in the future enjoyment of economic gain
against society's concern that competition be unhampered and the
interfering party's right to freedom of action be protected.19
HISTORICAL DEVELOPMENT
Protection against interference with business relations has been
described as largely a twentieth century development; 0 however, tort
claims for wrongful interference with economic relationships have an
ancient lineage.2 This theory's history can be traced to early Roman
law dealing with interference with members of another's house-
hold.22 Later in 1349, with the Ordinance of Labourers,2 3 English
law created protection from interference with one's workmen.24
The protection against interference with an existing contract for
personal services dates from a famous English case, Lumley v. Gye.25
18. See generally W. PROSSER, supra note 13, at §§ 1-15.
19. See, e.g., Imperial Ice Co. v. Rossier, 18 Cal. 2d 33, 35, 112 P.2d 631, 632
(1941) which holds, "[J]ustification exists when a person induces a breach of contract to
protect an interest that has a greater social value than insuring the stability of the con-
tract." See also Guard-Life Corp. v. S. Parker Hardware Mfg. Corp., 50 N.Y.2d 183,
190, 406 N.E.2d 445, 448 (1980) in which the court states:
Generalizations must be refined in this context to achieve a balancing of the
protection of one party in future enjoyment of contract performance and soci-
ety's interest in respect for the integrity of contractual relationships, on the one
hand, and on the other, the right to freedom of action on the part of the party
interfering and society's concern that competition not be unduly hampered.
20. W. PROSSER, supra note 13, at § 129.
21. Top Service Body Shop, Inc. v. Allstate Ins. Co., 283 Or. 201, 582 P.2d 1365
(1978).
22. In early Roman law the male head of the household was entitled to bring an
action for violent acts committed against, or for insults directed at, his wife, children,
slaves, or other members of the household. In fact, for some time he was the only person
entitled to bring the action for recovery. Sayre, Inducing Breach of Contract, 36 HARv.
L. REv. 663 (1922).
23. 23 Edw. 3 (1349); see also Statute of Labourers, 35 Edw. 3, cited in Sayre,
supra note 22, at 665.
24. The Ordinance, and later the Statute, were passed in response to the shortage
of workers caused by the Great Plague. These laws gave the master an action against a
third person who, by nonviolent means, enticed the master's servant to leave his employ.
Early common law in England had previously recognized a cause of action where actual
violence injured another's servant causing the master economic loss. Id.
25. 118 Eng. Rep. 749 (Q.B. 1853). This case involved a contract between
Lumley, the owner of a theater, and Johanna Wagner, a well known opera singer. The
defendant, an owner of a rival theater, had induced Wagner to breach her contract with
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Later, this protection was extended to contracts in general by
Temperton v. Russell.26 In the United States,2 7 tort liability for in-
terference with existing contracts has been accepted in all but one
state.28 Expansion of this tort has led to recognition in some states of
an action for interference with prospective advantage where liability
is not always dependent on the existence of an enforceable
contract.29
Although expansion of this tort was certainly predictable,30 this
expansion has met with frequent criticism.3' In the absence of a
valid, enforceable contract, Indiana refuses to recognize an action
for interference with a prospective advantage.32 New York limits lia-
bility where no contract exists to situations where the means used to
Lumley and perform in his theater instead. Basing liability upon the ancient enticement
of servant action, the majority found the defendant liable for disruption of a relationship
freely entered into by socially equal persons.
26. 1 Q.B. 715 (1893). In addition to extending liability to contracts for goods as
well as services, this case also indicated that prospective contracts deserved protection.
The plaintiff, a mason and builder, often worked in defiance of rules laid down by an
early union. The defendant union induced a customer of the plaintiff to break an existing
contract for the purchase of building materials. The defendant also induced potential
customers of the plaintiff not to buy materials from him. The court imposed liability on
the defendant for these actions.
27. Developments in other common law countries with respect to this area of tort
law are described in J. FLEMING, THE LAW OF TORTS 599-63 (4th ed. 1971); Heydon,
The Future of Economic Torts, 12 U.W. AUST. L. REv. 1 (1975).
28. See 1 F. HARPER & F. JAMES, THE LAW OF TORTS 493-97 (1956). Louisiana
still refuses to recognize liability by third persons for interference with contracts. Roussel
Pump & Electric Co., Inc. v. Sanderson, 216 So. 2d 650 (La. 1968); Moss v. Guarisco,
409 So. 2d 323 (La. App. 1981).
29. See, e.g., Buckaloo v. Johnson, 14 Cal. 3d 815, 537 P.2d 865, 122 Cal. Rptr.
745 (1975); Alyeska Pipeline Serv. Co. v. Aurora Air Serv., Inc., 604 P.2d 1090 (Alaska
1979).
30. New tort causes of action are being recognized constantly; the mere fact that
a claim is novel will not operate by itself to bar recovery. See Smith v. Superior Court,
151 Cal. App. 3d 491, 496, 198 Cal. Rptr. 829, 832 (1984). Among the leaders in the
effort to expand tort liability has been the California Supreme Court. See generally Levy
& Ursin, Tort Law in California: At the Crossroads, 67 CALIF. L. REV. 497 (1979). The
authors note, "[T]he unabashed judicial creativity exhibited by the court in establishing
new avenues of tort recovery led to its emergence as the most influential state supreme
court." Id. at 497. The common aspect found in all emerging torts, the unreasonable
interference with the interests of others (See W. PROSSER, supra note 13, at § 1) is easily
applicable to the tort of.interference with prospective economic advantage.
31. See generally Note, Torhious Interference with Contract: A Reassertion of
Society's Interest in Commercial Stability and Contractual Integrity, 81 COL. L. REV.
1491 (1981); Dobbs, Tortious Interference With Contractual Relationships, 34 ARK. L.
REV. 335 (1981); Perlman, supra note 5.
32. E.g., William S. Deckelbaum Co. v. Equitable Life Assurance Soc'y, 419
N.E.2d 228, 232 (Ind. 1981).
interfere are themselves inherently tortious.33 Some commentators
suggest that this so-called "unlawful means test" be applied in all
cases, whether the relationship is represented by a contract or is
merely prospective.34
Those who seek to limit the application of this tort emphasize the
need to protect contractual stability. They would balance the interest
found in protection from interference against the desire to keep the
marketplace open to competition and the need to preserve the integ-
rity of contracts. 35
Other jurisdictions,36 such as California,3 7 recognize a need to pro-
tect more than society's interest in contractual integrity. These
courts seek to protect an individual's interest against unjustified in-
terference, regardless of the existence of an enforceable agreement.
In California, the types of commercial interests receiving tort protec-
tion have greatly increased in recent years. Expansion has progressed
from protecting only existing contracts, 38 to protection of all existing
or prospective relationships, 9 and even to protection from negligent
interference.40
33. E.g., Guard-Life Corp. v. S. Parker Hardware Mfg. Corp., 50 N.Y.2d 183,
406 N.E.2d 445 (1980).
34. See, e.g., Perlman, supra note 5; Dobbs, supra note 31.
35. Guard-Life Corp. v. S. Parker Hardware Mfg. Corp., 50 N.Y.2d 183, 190,
406 N.E.2d 445, 448 (1980).
36. See, e.g., Alyeska Pipeline Serv. Co. v. Aurora Air Serv., Inc., 604 P.2d 1090
(Alaska 1979); Top Service Body Shop, Inc. v. Allstate Ins. Co., 238 Or. 201, 582 P.2d
1365 (1978); Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah 1982).
37. See, e.g., Buckaloo v. Johnson, 14 Cal. 3d 815, 537 P.2d 865, 122 Cal. Rptr.
745 (1975).
38. Imperial Ice Co. v. Rossier, 18 Cal. 2d 33, 112 P.2d 631 (1941).
39. Buckaloo v. Johnson, 14 Cal. 3d 815, 537 P.2d 865, 122 Cal. Rptr. 745
(1975).
40. J'Aire Corp. v. Gregory, 24 Cal. 3d 799, 598 P.2d 60, 157 Cal. Rptr. 407
(1979). Although there is some authority which states that the holding in J'Aire should
be limited to third-party-beneficiary status (see Devoto v. Pacific Fidelity Life Ins. Co.,
618 F.2d 1340, 1349 (9th Cir. 1980); Note, supra note 31, at 1522) the opinion clearly
indicates that the court was relying on a broader tort-based theory. The plaintiff, who
operated a restaurant in space rented from the Sonoma county airport, had been negli-
gently tardy in finishing the work. Due to this unreasonable delay, the restaurant lost
profits because of its diminished business volume. In an opinion written by Chief Justice
Bird, the court stated:
Where the risk of harm is foreseeable, as it was in the present case, an injury to
the plaintiff's economic interests should not go uncompensated .... [W]hether
one owes a duty to another must be decided on a case-by-case basis, every case
is governed by the rule of general application that all persons are required to use
ordinary care to prevent others from being injured as a result of their conduct.
J'Aire Corp. v. Gregory, 24 Cal. 3d 799, 805, 806, 598 P.2d 60, 64, 157 Cal. Rptr. 407,
411 (1979), quoting Weirum v. RKO General, Inc., 15 Cal. 3d 40, 46, 539 P.2d 36, 39,
123 Cal. Rptr. 468, 471 (1975).
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CALIFORNIA'S LIBERAL APPROACH
In California the existence of a contract is not a prerequisite to
the bringing of suit. California's expansive approach is demonstrated
by the fact that interference with contract is treated as a subcat-
egory of the broader tort of interference with prospective gain. 41
Rather than categorizing the two as separate torts, the California
courts treat the elements of both forms of interference in a similar
manner, recognizing that the existence of a legally binding agree-
ment is not a sine qua non to the maintenance of a suit.
42
The origin of California's present approach can be traced to Chief
Justice Traynor's opinion in Imperial Ice Co. v. Rossier43 where the
California Supreme Court, in a unanimous decision, first adopted the
cause of action for intentional interference with contract.44 Chief
Justice Traynor4" believed that although protection from interference
was warranted, it was not absolute.46 Occasionally, interference
might be justified if it served a greater social utility than protection
of contractual stability.41 Absent this justification, the protection of a
plaintiff's economic interest represented by the contract would
prevail.
48
41. Buckaloo v. Johnson, 14 Cal. 3d 815, 537 P.2d 865, 122 Cal. Rptr. 745
(1975).
42. Id. at 823, 537 P.2d at 870, 122 Cal. Rptr. at 749. "Both the tort of interfer-
ence with contract relations and the tort of interference with prospective contract or busi-
ness relations involve basically the same conduct on the part of the tortfeasor." Id. quot-
ing Builders Corp. of America v. United States, 148 F. Supp. 482, 484 n.2 (N.D. Cal.
1957).
43. 18 Cal. 2d 33, 112 P.2d 631 (1941). In this case, the plaintiffs were assignees
of a contract which provided that another ice distributor, S.L. Coker, the former owner
of the business, would not compete in a certain area. The defendant, Rossier, induced
Coker to breach this contract and begin selling ice in the restricted area. An action was
brought for an injunction to restrain Coker from violating the contract and to restrain
Rossier from inducing the breach.
44. Id. at 39, 112 P.2d at 633.
45. Interestingly, Chief Justice Traynor's influence can be felt in this tort's later
development in much the same way as his influence continues to dominate the products
liability field. In his famous concurring opinion in Escola v. Coca Cola Bottling Co., 24
Cal. 2d 453, 461, 250 P.2d 453, 458 (1944), the policy goals which were to serve as the
basis for adopting strict liability, risk allocation and loss distribution (the "twin towers"
of strict liability) were set forth. As with his opinion in Escola, Traynor's opinion in
Imperial Ice Co. v. Rossier, 18 Cal. 2d 33, 112 P.2d 631 (1941), remains an important
milestone in California tort law and is still the foundation of California tort law in the
interference field. See Rickel v. Schwinn Bicycle Co., 144 Cal. App. 3d 648, 658, 192
Cal. Rptr. 732, 739 (1982).
46. Imperial Ice Co. v. Rossier, 18 Cal. 2d 33, 35, 112 P.2d 631, 633 (1949).
47. Id. at 34, 112 P.2d at 633.
48. Id.
Once accepted, the tort of interference with contract grew to en-
compass protection of relationships or expectations not represented
by a legally binding agreement.49 In 1953 a California appellate
court alluded to the possibility of a claim based on a prospective
agreement if the alleged interference were unjustified." The claim
was rejected in this particular case because the court found that the
defendants were not acting in a wrongful manner. However, the
court indicated that had the defendant's actions been illegitimate an
action would be maintainable. 51
In another appellate level case, in an opinion written by then fu-
ture supreme court Justice Tobriner, the court reasoned that if pro-
spective relationships deserved protection, so did existing relation-
ships where the parties' expectancies were the subject of an
unenforceable contract. 52 In this case, Tobriner held that a relation-
ship defective due to a violation of the statute of frauds could serve
as the basis for a claim based on intentional interference.5 3
The California Supreme Court formally adopted the expansion to-
ward protecting prospective relationships in 1975 . 4 Although the el-
ements of this tort remain rather vague, it has gained widespread
acceptance and undergone rapid development since its first recogni-
tion.55 This expansion can be explained by the fact that California
courts are willing to acknowledge that in a modern world such as
ours, more of what society values is represented by "probable expec-
tancies," and that courts must do more to discover, define, and pro-
tect these expectancies.5"
In pursuit of this goal, some courts have held that a plaintiff need
only demonstrate a reasonable probability that a contract would
have resulted or that a profit would have been made but for the de-
fendant's actions.57 In one case, liability was imposed for interfer-
49. Zimmerman v. Bank of America, 191 Cal. App. 2d 55, 12 Cal. Rptr. 319
(1961).
50. Masoni v. Board of Trade, 119 Cal. App. 2d 738, 741, 260 P.2d 205, 207
(1953). This case dealt with an action brought against a trade association that advised
the plaintiff's creditors not to compromise on the plaintiff's debts and sought assignment
of the debts.
51. Id. at 743, 260 P.2d at 209. The court found that the collection agency's
actions were justifiable and therefore not tortious.
52. Zimmerman v. Bank of America, 191 Cal. App. 2d 55, 12 Cal. Rptr. 319
(1961).
53. Id. at 38, 12 Cal. Rptr. at 321.
54. Buckaloo v. Johnson, 14 Cal. 3d 815, 537 P.2d 865, 122 Cal. Rptr. 745
(1975).
55. Institute of Veterinary Pathology, Inc. v. California Health Laboratories,
Inc., 166 Cal. App. 3d 111, 125, 172 Cal. Rptr. 74, 81 (1981).
56. Worldwide Commerce, Inc. v. Fruehauf Corp., 84 Cal. App. 3d 803, 811, 149
Cal. Rptr. 42, 47 (1978) (quoting W. PROSSER, LAW OF TORTS 950 (4th ed. 1971)).
57. Brody v. Montalbano, 87 Cal. App. 3d 725, 738, 151 Cal. Rptr. 206, 215
(1978).
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ence with prospective employment, through the electoral process,
even though there was no assurance that the plaintiff would have
won the election and gained employment. 58 In this case, the court
stressed the need to protect an individual's right to an opportunity to
obtain an economic advantage through employment.59
California, the First Restatement of Torts, and other jurisdictions
treat the tort of intentional interference with prospective advantage
as though it were a prima facie tort,60 subject to the affirmative de-
fense of privilege or justification. 6 Under this approach, the plaintiff
must prove the defendant's culpable intent and the proximate causa-
tion of damages. If the defendant asserts an affirmative defense, the
burden of proof is placed on the defendant to demonstrate that the
conduct was proper under the circumstances.62
The unjustifiability or wrongfulness of the defendant's acts which
create liability can be based on the methods used and/or the purpose
or motive behind the acts.6 3 Thus, a cause of action will lie where the
defendant intentionally interferes with the plaintiff's right to pursue
a lawful business, either by unlawful means or by means otherwise
lawful which are undertaken for unacceptable motives.
In actions for interference with prospective advantage, as well as
for interference with contract, the claimed justification generally fo-
cuses upon the alleged privilege of free enterprise and fair competi-
tion.6 4 However, a claim that the defendant merely acted in a com-
petitive manner rarely discharges liability in and of itself, since the
means used to compete are examined as well as the motive or pur-
58. Gold v. Los Angeles Democratic League, 49 Cal. App. 3d 365, 122 Cal. Rptr.
732 (1975). In Gold, a candidate for elected office filed suit against a political organiza-
tion. The organization had circulated a pamphlet urging voters to "vote Democratic" and
listed as a Democratic candidate for city controller a person who was actually a Republi-
can. The plaintiff was endorsed by the Democratic Party. The court held'that the inten-
tional publication of false and misleading statements could be a basis for a cause of
action. Id. at 371, 122 Cal. Rptr. at 736.
59. Id. at 375, 122 Cal. Rptr. at 739.
60. Leigh Furniture & Carpet Co. v. Ison, 637 P.2d 291, 302 (Utah 1982). For a
discussion of the prima facie tort doctrine, see infra text accompanying notes 69-81.
61. See, e.g., Buckaloo v. Johnson, 14 Cal. 3d 815, 537 P.2d 865, 122 Cal. Rptr.
745 (1975); Alfred A. Altimont, Inc. v. Chatelain, Samperton & Nolan, 374 A.2d 284
(D.C., 1977); Calbom v. Knudtzon, 65 Wash. 2d 157, 396 P.2d 148 (1964).
62. Buckaloo v. Johnson, 14 Cal. 3d 815, 828, 537 P.2d 865, 872, 122 Cal. Rptr.
745, 752 (1975); Lowell v. Mother's Cake & Cookie Co., 79 Cal. App. 3d 13, 17, 144
Cal. Rptr. 664, 668 (1978).
63. Institute of Veterinary Pathology, Inc. v. California Health Laboratories,
Inc., 116 Cal. App. 3d 111, 126, 172 Cal. Rptr. 74, 82 (1981).
64. A.F. Arnold & Co., Ltd. v. Pacific Professional Ins., Inc., 27 Cal. App. 3d
710, 715, 104 Cal. Rptr. 96, 100 (1972).
pose. Accordingly, the nature, means, and motivation of the defen-
dant's interference are balanced against the importance of protecting
the plaintiff's interest in realizing reliable expectations. 5
This balance of competing values currently used to evaluate a
claim of interference with prospective gain can be traced to Chief
Justice Traynor's decision in Imperial Ice Co. v. Rossier 6 This case
and its progeny suggest that California courts see a need to protect
more than the stability of a contract.6 Courts have used the balance
of interests approach to justify protecting society's interest in insur-
ing a minimal level of ethical behavior in the marketplace. 8
NEW YORK'S RESTRICTIVE APPROACH
In many ways, California's approach resembles the prima facie
tort doctrine espoused in New York. The prima facie tort, a distinct
cause of action, involves otherwise lawful acts which do not give rise
to an action for some other tort. These acts must be done mali-
ciously, with the intent to harm the plaintiff and cause special dam-
ages.6 9 This doctrine imposes liability for any unjustified, intention-
ally caused injury and it is best expressed by Lord Bowen's assertion
in Mogul Steamship Co. v. McGrego, Gow & Co.70 that "intention-
ally to do that which is calculated in the ordinary course of events to
damage, and which does, in fact, damage another in the person's
property or trade, is actionable if done without just cause or
excuse."
71
Justice Holmes led the drive for acceptance of this doctrine in the
United States. 2 The doctrine was applied to a variety of cases and
issues at the beginning of this century.73 Although application of this
65. Buckaloo v. Johnson, 14 Cal. 3d 815, 828, 537 P.2d 865, 872, 122 Cal. Rptr.
745, 752 (1975).
66. 18 Cal. 2d 33, 122 P.2d 631 (1941).
67. See, e.g., De Voto v. Pacific Fidelity Life Ins. Co., 618 F.2d 1340, 1350 (9th
Cir. 1980) in which the Ninth Circuit Court of Appeals applying California law, stated
that the cause of action for interference with prospective economic gain "tends to re-
strain impermissible behavior in the marketplace between competitors; it sets forth the
ground rules of competition to confine business rivalry within acceptable bounds of
conduct."
68. See, e.g., Lowell v. Mother's Cake & Cookie Co., 79 Cal. App. 3d 13, 144
Cal. Rptr. 664 (1978); Guard-Life Corp. v. S. Parker Hardware Mfg. Co., 50 N.Y.2d
183, 406 N.E.2d 445 (1980) (Cooke, C.J., dissenting).
69. Durham Indus., Inc. v. North River Ins. Co., 673 F.2d 37, 40 (2nd Cir.
1982).
70. Mogul Steamship Co. v. McGregor, Gow & Co., 23 Q.B.D. 598 (1889).
71. Id. at 613.
72. See Holmes, Privilege, Malice and Intent, 8 HARV. L. REv. 1 (1894). See
also Aikens v. Wisconsin, 195 U.S. 194, 204 (1904) in which Justice Holmes stated that
"primafacie, the intentional infliction of temporal damage is a cause of action, which, as
a matter of substantive law, whatever may be the form of pleading, requires a justifica-
tion if the defendent is to escape."
73. E.g., Plant v. Woods, 176 Mass. 492, 57 N.E. 1011 (1900) (chastising labor
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doctrine was met with criticism, the New York Court of Appeals
gave new life to this concept in 194614 when the court formally ap-
proved the principles laid down by Lord Bowen and Justice
Holmes.
75
Although New York courts are given credit for reviving and estab-
lishing the prima facie doctrine in the United States, these same
courts have added certain rules and procedures which restrict its use.
An example of these restrictions are the rules laid down concerning
the malice requirement. While many cases define malice as the
knowing violation of another's legal rights,76 it is well established in
New York that in order for the prima facie tort doctrine to apply,
the plaintiff must show that the defendant was solely motivated by ill
will toward him. Specifically the plaintiff must plead and prove
that the defendant's conduct was caused by "disinterested malevo-
lence,"78 or a "malicious [motive] unmixed by any other and exclu-
sively directed to injury and damage of another.
79
In a typical case of interference with economic advantage, the de-
fendant's actions are not motivated solely by a desire to injure an-
other. Although this might be one reason for a defendant's actions,
other motives such as increased profits are often involved. At least
one commentator has criticized confinement of the prima facie tort
doctrine to instances of personally directed, purely evil motivation.
This commentator believes that such a restriction virtually embalms
the doctrine, eliminating its application in those areas where it could
be most useful.8 0
The stringent malice requirement is not the only limiting factor
imposed by the New York courts. The requirement of special dam-
union aggression which was thought to be without justification); Tuttle v. Buck, 107
Minn. 145, 119 N.W. 946 (1900) (business competition undertaken purely for spite);
Moran v. Dunphy, 177 Mass. 485, 59 N.E. 125 (1901) (inducement of breach of
contract).
74. Advance Music Corp. v. American Tobacco Co., 292 N.Y. 79, 70 N.E.2d 401
(1946).
75. See generally Brown, The Rise and Threatened Demise of the Prima Facie
Tort Principle, 54 Nw. U. L. REV. 563, 566 (1959).
76. E.g., Lamb v. Cheney & Son, 227 N.Y. 418, 420, 125 N.E. 817, 818 (1920);
Felsen v. Sol Cafe Mfg. Corp., 24 N.Y.2d 682, 684, 249 N.E. 459, 461 (1969).
77. Durham Indus., Inc. v. North River Ins. Co., 673 F.2d 37, 40 (2nd Cir.
1982); Burns Jackson Miller Summit & Spitzer v. Lindner, 59 N.Y.2d 314, 451 N.E.2d
459 (1983); RKO Stanley Warner Theaters, Inc. v. Century Circuit, Inc., 39 A.D.2d
828, 325 N.Y.S.2d 270 (1971).
78. AmericanBank & Trust Co. v. Federal Reserve Bank, 256 U.S. 350, 358
(1921).
79. Beardsley v. Kilmer, 236 N.Y. 80, 140 N.E. 203 (1923).
80. Brown, supra note 75, at 569.
ages and the strict interpretation given the doctrine's elements have
further limited its usefulness.8'
In New York, if a plaintiff is unable to meet the requirements of
the prima facie tort doctrine, his available options will depend upon
the nature of the relationship with which the defendant interfered.
As a general rule, a competitor will never be liable for interference
with a prospective economic advantage which is not represented by a
valid contract unless the defendant used improper means. s2 However,
if the relationship is represented by such a contract, either the pres-
ence of improper means or an improper purpose establishes
liability. 3
When New York courts were first presented with claims for inter-
ference with contracts, liability was rejected where the means used
were not inherently tortious.84 The first cases to accept liability with-
out requiring the use of such means required the plaintiff to show
that the defendant was solely motivated by a desire to harm the
plaintiff.85 Soon, the interpretation of malice was liberalized to es-
tablish liability where the defendant merely had knowledge that in-
terference with a legal right would result; it was no longer required
that the defendant harbor actual ill will or an intent to injure.88
The transition from an inquiry into the defendant's motive to one
into the knowledge of the existence of another's legal right is central
to the New York Court of Appeal's decision in Guard-Life Corp. v.
S. Parker Hardware Mfg. Corp.7 In this case, a claim for tortious
interference was denied where the relationship with which the defen-
dant interfered was the subject of a contract unenforceable due to
lack of mutuality.88 The court held that tort liability must depend on
the worth and significance of the objective interest sought to be pro-
tected by the plaintiff.8 9
81. Id. at 570. The requirement of special damages is a major hurdle to be over-
come if a cause of action is to succeed. A mere allegation that there has been a decline in
business is insufficient. The pleadings must show "specifically and with particularity the
items of loss claimed ... giving the names of employers, customers, or others who are
claimed to have taken their business away from the plaintiff." Rager v. McCloskey, 305
N.Y. 75, 81, 111 N.E.2d 214, 217 (1953).
82. Guard Life Corp. v. S. Parker Hardware Mfg. Corp., 50 N.Y.2d 283, 283,
406 N.E.2d 445, 446 (1980).
83. Id. at 288, 406 N.E.2d at 448.
84. Ashley v. Dixon, 48 N.Y. 430 (1872); Rice v. Manley, 66 N.Y. 82 (1876).
85. S.C. Posner Co. v. Jackson, 223 N.Y. 325, 328, 119 N.E. 573, 575 (1918).
86. Lamb v. S. Cheney & Son, 227 N.Y. 418, 420, 125 N.E. 817, 818 (1920).
87. 50 N.Y.2d 183, 406 N.E.2d 445 (1980).
88. Id. at 195, 406 N.E.2d at 451. The controversy centered around a five-year
agreement for the exclusive distributorship of various kinds of locks. The contract was
found unenforceable by Japanese arbitration, a holding which the New York court
adopted as res judicata.
89. The Guard-Life majority relied on the RESTATEMENT (SECOND) OF TORTS §§
766-768 (1979), which defines an actionable interference as one which is both intentional
and "improper." To determine if the interference is improper, seven listed factors, in-
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The Guard Life majority reasoned that because there is no guar-
antee of future performance with unenforceable or prospective con-
tracts, such contracts deserve only limited protection.9 In contrast to
the California view, where the burden is on the defendant to justify
his actions once the plaintiff proves intentional interference, the em-
phasis in New York is on the nature of the relationship. The signifi-
cance of this split in authority can best be demonstrated by examin-
ing how the two approaches would affect a common case.
CONTRASTING VIEWS ILLUSTRATED
In Lowell v. Mothers Cake & Cookie Co.,9 the plaintiff, a truck-
ing firm, performed services for the defendant for five years pursuant
to an oral contract. This work amounted to approximately forty per-
cent of the firm's revenue. The owners of the trucking firm sought to
sell the firm and received offers from several prospective purchasers.
One of these prospects offered $200,000, conditioned on the contin-
ued business with the defendant. The defendant intentionally inter-
fered with the consummation of this agreement by informing the
prospective purchaser that its contract with the plaintiff would be
terminated if the trucking firm were sold to a third party. The pur-
eluding the nature of the actor's conduct, motive, and the interests involved, are consid-
ered when an action is brought. Id. at § 767.
Use of the Restatement by the New York courts to justify their restrictive view is
interesting, given the fact that California, following a more liberal approach, has also
cited the Restatement to support its view. See, e.g., Lowell v. Mother's Cake & Cookie
Co., 79 Cal. App. 3d 13, 21, 144 Cal. Rptr. 664, 670 (1978).
This paradox can be explained by the fact that the Restatement deliberately uses the
word "improper" for its neutral connotations. A word such as "unjustified" was rejected
since the authors felt it implied too strongly that the burden of proof fell on the defen-
dant. Likewise, words such as "wrongful" or "illegal" were not used to describe the de-
fendant's conduct as they implied the entire burden of proof was on the plaintiff. RE-
STATEMENT (SECOND) OF TORTS, Introductory Note, Ch. 37, pp. 4-7.
The Restatement's vague description and its treatment of interference with contracts
and interference with prospective relationships in separate sections enables courts to use
the Restatement to support a restrictive view. However, it must be pointed out that al-
though the two actions are treated in separate sections, the same factors are used to
determine if the interference was improper. Furthermore, both the defendant's motive
and his conduct are included in the factors to be balanced, a view which seems similar to
that adopted in California.
The Restatement is often cited in interference cases. However, as the Utah Supreme
Court has noted, few states have adopted it in full. Leigh Furniture and Carpet Co. v.
Isom, 657 P.2d 293, 303 (Utah 1982). Other states which cite the Restatement as au-
thority have adopted only portions of it in the formulation of their own definitions. See,
e.g., Belder Corp. v. Interworth, Inc., 90 Ill. App. 3d 547, 413 N.E.2d 98 (1980); Ander-
son v. Dairyland Ins. Co., 97 N.M. 155, 637 P.2d 837 (1981).
90. 50 N.Y.2d at 193, 406 N.E.2d at 449.
91. 79 Cal. App. 3d 13, 144 Cal. Rptr. 664 (1978).
pose behind this interference was to enable the defendant to
purchase the company at a low price by discouraging potential buy-
ers and depressing the purchase price substantially. Apparently the
plan worked; the owners sold the trucking firm to the defendants for
only $17,400.92
The California Court of Appeal held that sufficient facts existed to
establish a cause of action for intentional interference with prospec-
tive advantage.93 Furthermore, the court held that, once the trucking
firm established interference and damages, the defendant had to
show justification or privilege to escape liability. 94 The defendants
contended that their actions were justified because the means used to
interfere were not improper. The court rejected this argument and
emphasized that either improper means or improper motives were
sufficient to establish a cause of action.95
The court held that the determination of whether a defendant's
actions are privileged or justified is a factual issue which should be
decided by balancing the importance of various policy factors. 6 Ad-
ditionally, certain special privileges reserved for competitors or other
persons with financial interests were not found to be present.
97
Had this case arisen under New York law, it is unlikely that the
court would have found that a cause of action had been stated. The
first issue addressed would have been the kind of advantage with
which the defendant interfered. In Lowell, the relationship was not a
binding contract, but a potential contract between a seller and pur-
chaser. Accordingly, a cause of action in New York would only exist
if the defendant used improper means, 98 or if the defendant's con-
duct was motivated by "disinterested malevolence." 99
In Lowell, the means used to interfere were neither improper nor
illegal. No agreement existed between the defendant and the truck-
92. Id. at 19, 144 Cal. Rptr. at 669.
93. Id. at 22, 144 Cal. Rptr. at 670.
94. Id. at 18, 144 Cal. Rptr. at 668.
95. Id. at 20, 144 Cal. Rptr. at 669. "Even if the means used by the defendant
are entirely lawful, intentional interference with prospective economic advantage consti-
tutes actionable wrong if it results in damage and the defendant's conduct is not excused
by a legally recognized privilege or justification." Id. (emphasis in original).
96. Among the factors to be balanced are the objectives of the interferer, the
importance of the interest interfered with, the nature of the actor's conduct, and the
relationship between the parties. Id. at 20-21, 144 Cal. Rptr. at 670.
97. Relying on the RESTATEMENT (SECOND) OF ToRTs § 768 the court held that
competitors have certain privileges which enable them to compete fairly without fear of
legal consequences. However, the defendants in this particular case were not in fact com-
petitors, since they were engaged in entirely different businesses. Likewise, privileges
carved out for persons with a "financial interest" in the business with which the defen-
dant interfered were not present since the court held that these interests are "in the
nature of an investment," a situation which was not present in this case. Lowell v.
Mother's Cake & Cookie Co., 79 Cal. App. 3d 13, 21, 144 Cal. Rptr. 664, 670 (1978).
98. See supra text accompanying notes 82-90.
99. See supra text accompanying notes 77-81.
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ing firm to continue business in the future. The agreement was ter-
minable at will and it would have been entirely proper for the defen-
dant to terminate the relationship if the business were sold.
Furthermore, the actions taken by the defendant in informing others
of its rights and intentions were not improper because these state-
ments were in fact true.'00
Additionally, it is unlikely that the defendant in this case was mo-
tivated solely out of spite or ill will toward the trucking firm. In-
stead, the defendant was probably motivated, at least in part, by a
desire to increase its own economic advantage. Because the defen-
dant's actions were not malicious, "unmixed with any other mo-
tive," 10' the prima facie tort doctrine as now applied in New York
would be useless to the owners of the trucking firm. It seems clear,
given decisions such as Guard-Life,02 that no cause of action would
exist in New York for actions such as those found actionable by Cal-
ifornia in Lowell.
RESTRICTIVE VIEW LACKS MERIT
The positions taken by New York and California illustrate the
contrasting views of this tort. Although jurisdictions such as New
York may claim to extend protection to all prospective advan-
tages,0 3 in practice they do not. Faced with advantages which are
merely prospective, these courts require that the means used to inter-
fere be inherently tortious.
This line of reasoning greatly restricts liability. It makes interfer-
ence with potential advantage more of a measure of damages for
other tortious acts, such as physical violence, misrepresentation, or
slander, rather than recognizing it as an independently tortious act
itself.
These restrictions reflect the belief that the interests found in pre-
serving the importance of contracts as well as maintaining a compet-
itive marketplace are greater than that of protecting a non-contrac-
tual expectation. Specifically, these restrictions are a reaction to the
feared consequences of making it too easy for plaintiffs to recover
under the more expansive approach adopted in California. 4 By re-
100. Lowell v. Mother's Cake & Cookie Co., 79 Cal. App. 3d 13, 20, 144 Cal.
Rptr. 664, 669 (1978).
101. See supra text accompanying notes 77-79.
102. Guard-Life Corp. v. S. Parker Mfg. Corp., 50 N.Y.2d 183, 406 N.E.2d 445
(1980).
103. Perlman, supra note 4, at 91 n.130.
104. When the Utah Supreme Court rejected the more expansive view taken by
quiring the plaintiff to show improper means, it is readily apparent
to courts adopting the restrictive view that the defendant is culpable
and that liability is appropriate.
Although the test adopted by the restrictive view is seemingly easy
to apply, it fails to consider the ethical precept which is at the heart
of this tort. This precept, recognized by the three-judge dissent in
Guard-Life, states that, although society does in fact encourage com-
petition, there must be at least a minimal level of ethical behavior in
the marketplace.
10 5
The inclusion of prospective relationships under the umbrella
which protects contracts from wrongful interference does not, as one
commentator has suggested, reduce the importance of contracts to
society. 106 Instead, expansion merely provides plaintiffs protection
from wrongful or unjustifiable interference with their pursuit of eco-
nomic gain. The fact that our society encourages competitive behav-
ior does not mean that society favors all forms of competition pur-
sued for any reason or motive. Market ethics demand that when one
person's right to prospective gain is interfered with, the interference
must somehow be justified. The absence of an enforceable contract
does not constitute sufficient reason to allow wrongful behavior to
continue without compensating the injured party.
If society were truly interested in encouraging economic competi-
tion at all costs, the tort of contractual interference would never have
developed in the first place. Instead, the law would have allowed
competition to go on unchecked, leaving injured parties to seek relief
through a breach of contract action, if any relief were available at
all.107
Rather than following this path of noninvolvement, the law has
decided to enforce certain market morals. These morals are deemed
worthy of societal protection, and when violated, deserve a remedial
California, it stated, "The problem with the prima facie tort is that basing liability on a
mere showing that the defendant intentionally interfered with the plaintiff's prospective
economic relations makes actionable all sorts of contemporary examples of otherwise le-
gitimate persuasions ... " Leigh Furniture and Carpet Co. v. Isom, 657 P.2d 293, 303
(Utah 1982).
105. 50 N.Y.2d 183, 201, 406 N.E. 445, 454 (1980) (Cooke, C.J., dissenting).
106. Note, supra note 31, at 1491. The reduction of the integrity of contracts does
not flow from the extension of protection to prospective relationships and to prospective
gain. The purpose behind expansion of this tort is to protect plaintiffs in the transaction
of their business from unreasonable interference with their expectancies. Protecting un-
formalized relationships does not reduce the need for the creation of contracts. Contracts
are still needed to enforce agreements between the parties in a particular relationship.
Furthermore, contracts would remain the best guarantee of future performance and fu-
ture gain. Extension of this tort protects all individuals from behavior which is unfair and
unjust, behavior which society does not encourage or condone.
107. Guard-Life Corp. v. S. Parker Mfg. Corp., 50 N.Y.2d 183, 201, 406 N.E.2d
445, 454 (1980) (Cooke, C.J., dissenting).
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action in tort. 0 8 This enlightened approach recognizes that more
than society's interest in contractual stability is at stake. Active
court participation signals that the issue encompasses more than a
mere balancing of contract rights with freedom to compete. Society's
weighty interest in enforcing market ethics must also be
considered. 10 9
California's approach protects the plaintiff from unjustified and
wrongful acts. Instead of concentrating solely on the formality of the
plaintiff's agreement or relationship, it looks at the nature of the de-
fendant's actions and motives."-0 It is unrealistic and unfair to adopt
a viewpoint which allows unjustifiable actions to occur, simply be-
cause the relationship is not represented by a formal agreement. Be-
cause of the greater protection offered by the expansive approach
adopted by California, it is superior to that adopted by New York.
The fallacy with New York's line of reasoning is that it places too
many restrictions on a tort which could protect countless individuals
from great harm and which provides a suitable remedy to aggrieved
parties who were previously left uncompensated. Although critics of
its expansion may fear excessive restraints on competition, this same
expansion can protect an individual who is pursuing legal gain from
unfair or unjust competition, such as that in Lowell."'
How much protection should be extended to prospective economic
or commercial relationships is essentially a policy question. The ben-
108. Institute of Veterinary Pathology, Inc. v. California Health Laboratories,
Inc., 116 Cal. App. 3d 111, 126, 172 Cal. Rptr. 74, 82 (1981).
109. Id.
110. Although California's approach is more expansive than that of New York, the
plaintiff is still required to present proof of the defendant's culpable intent. In a recent
decision, the California Supreme Court dealt with the intent requirement behind a claim
for interference with contract. The mere showing that the defendant interfered with a
prospective gain will not automatically require the trier of fact to conclude that the de-
fendant's intent is culpable. However, the court did hold that the trier of fact may infer
intent from such interference. Although this case dealt with a relationship represented by
an enforceable contract, the court reiterated that the same standards would apply for
prospective relationships. It further stated that the ultimate test for liability, regardless
of the nature of the underlying agreement, would in all likelihood turn on the purpose or
motive behind the defendant's actions. See Seaman's Direct Buying Service, Inc. v. Stan-
dard Oil Co. of California, 36 Cal. 3d 752, 686 P.2d 1158, 206 Cal. Rptr. 354 (1984).
111. The arguments that expansion of tort liability would open the courthouse door
to possible fraudulent claims or that courts would be unable in the future to delineate the
area of liability are not new. The California Supreme Court was faced with similar issues
when it expanded liability for emotional distress in Dillon v. Legg, 68 Cal. 2d 728, 441
P.2d 912, 69 Cal. Rptr. 72 (1968). In Dillon, the court stated, "The argument that 'there
is no point at which such actions would stop' is no more plausible today than when it was
advanced in Winterbottom v. Wright (1842) 10 H & W 109, 111." Id. at 743, 441 P.2d
at 451, 69 Cal. Rptr. at 82.
efits of allowing intentional acts which interfere with another's po-
tential gain must be weighed against the various harms these actions
cause. Whether a defendant's interference is justified may be deter-
mined by balancing the importance, both social and private, of the
actor's conduct and the relationship between the parties.
12
The question central to the resolution of an interference case is
"whether the actor's conduct was fair and reasonable under the cir-
cumstances." 13 Unjust and contradictory decisions result when
courts establish liability for unfair and unreasonable behavior which
interferes with an actual contract, while denying liability for unfair
and unreasonable interference with prospective advantage not repre-
sented by a contract. The presence of a valid contract may in fact be
one of many important factors to weigh in an individual case to de-
termine liability; however, its existence should not be a prerequisite
to recovery. Allowing recovery for some unjustified interference
while denying it for others, based solely on the existence of a con-
tract, is a misguided, unsatisfactory approach.
Of course not all acts of interference are unjustified or support the
establishment of liability." 4 As Chief Justice Traynor pointed out, at
times there may be a larger social value in permitting the interfer-
ence than in protecting the prospective gain."a5 Defendants may be
able to prove that their actions were justified. Fair competition is one
possible justification. 116 Nevertheless, many acts of interference
which involve prospective advantages cannot be justified and deserve
a tort remedy despite the absence of contractual obligations.
CONCLUSION
By allowing recovery for interference with prospective advantages,
courts neither undermine the stability of contracts nor assault the
competitive nature of our economy. Instead, these courts help to pre-
serve ethical behavior in the marketplace. As society changes and
grows more complex, it becomes more apparent that a large part of
what we value does in fact depend upon "probable expectancies,"
not all of which are represented by a contract, yet deserve protection
nonetheless. Based upon these ideals, the approach taken by Califor-
nia, regarding the necessity of a contract in order to bring suit, is
112. Lowell v. Mother's Cake & Cookie Co., 79 Cal. App. 3d 13, 20, 144 Cal.
Rptr. 664, 670 (1978).
113. RESTATEMENT (SECOND) OF TORTS § 767, comment d, (1979). See also Low-
ell v. Mother's Cake & Cookie Co., 79 Cal. App. 3d 13, 21, 144 Cal. Rptr. 664, 670
(1978).
114. Buckaloo v. Johnson, 14 Cal. 3d 815, 828, 537 P.2d 865, 873, 122 Cal. Rptr.
745, 752 (1975).
115. See supra text accompanying notes 43-48.
116. See supra text accompanying notes 64-65.
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better able to insure the survival of these expectancies in a com-
mercial field which is predominantly run on unfettered competition.
JAMES V. TELFER

